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I. INTRODUCTION

Can the state legitimately regulate or at least discourage or
disfavor certain expressions of the sex drive? Across cultures and
throughout history , the answer to this question has been yes.1 Even

.Gene and Elaine Edwards Family Chair in Law and Professor of Law,

University of Oklahoma College of Law. B.A., J.D., University of Texas. I

would like to thank Matt Kane and Michael Dixon for their excellent f(~search

assistance, Rick Garnett, Kevin Johnson, Lynne Kohm, Victor Romero, and

Lynn Wardle for their insightful comments on earlier drafts, the participants in
the Symposium The Many Questions of Civil Unions for their helpful fee:dback,

Dean Andrew Coats for his support, and the Gene and Elaine Edwards family

for their generous support of the College of Law. Special thanks go to James R.

Edwards, Jr. for responding to my paper at the symposium. See Jarnes R.

Edwards, Jr., Homosexuals and Immigration: Developments in the United States
and Aboard, CENTER FOR IMMIGR. STUDIES, available at

www .cis.org/topics/refugeesasylees.html (last ~isited Dec. 31, 2002).
I See, e.g., Bowers v. Hardwick, 478 U.S. 186, 192-194 (1986) (Justice

White examined the traditional response to homosexuality to deny the extension

of "a fundamental right to homosexuals to engage in acts of cons,ensual

sodomy."); WILL DURANT, THE STORY OF CIVILIZATION 30 (Simon & Sc:huster
1954) (1935). Will Durant states,

Until the state. ..becomes the central and permanent source of social

order, the clan undertakes the delicate task of regulating the relations

between the sexes and between generations; and even after the state

has been established, the essential government of mankind remains in

that most deep-rooted of all historic institutions, the family.

Id. .See also MICHEL FOUCAULT, THE USE OF PLEASURE 15 ( 1985)

(demonstrating similarities between antiquity and Christianity with respect to

"procreative monogamy, a condemnation of relations between individuals of the

same sex, and a glorification of self-restraint"); see generally, Arno I<~arlen,

Homosexuality in History in HOMOSEXUAL BEHA VIOR 76 (Judd Marmor ed.,

1980). Arno Karlen states that

virtually all societies have the institutions of marriage and the famil:y

and discourage as predominant adult sex behavior anything but

heterosexual intercourse. Some societies permit homosexuality,

chastity, sodomy, incest, and other nonmarital, nonreproductive
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today, a vast majority of "tolerant" Americans would agree that the

state can go beyond regulating or expressing disfavor and

legitimately prohibit the acting out of sexual passions involving
sex between an adult and a child, between siblings, between a

parent and an adult son or daughter, and between humans and

animals.2 Although fornication no longer carries the social stigma
that it once did,3 many pockets of the broader culture, with the help

behaviors for certain people at certain times of life, but nowhere for

most adults most of the time.
Id. (citations omitted); JOHN WITTE, JR. FROM SACRAMENT TO CONTRACT:

MARRIAGE, RELIGION, AND LA W IN WESTERN TRADITION 194 ( 1997). See also
Carlos A. Ball, Sexual Ethics and Postmodernism in Gay Rights Philosophy, 80

N.C. L. REv. 371,401 (2002) (citations omitted) ("It would be too simplistic to

interpret ancient Greek culture as encouraging freedom and tolerance in matters

of sexuality .Foucalt repeatedly counsels against such an idealized interpretation

of Greek sexual norms.").
2 See, e.g., Stephen Macedo, Homosexuality and the Conservative Mind, 84

GEO. L.J. 261,263 (1995) ("public moral judgment has a legitimate role to play

in even the most personal aspects of our lives"). But see Carl Wittman, A Gay

Manifesto, in WE ARE EVERYWHERE 380-86 (Mark Blasius & Shane Phelon

eds., 1997) (claiming bestiality, sado-masochism and "dirty sex," i.e., sex

involving excrement, might be of spiritual or other important significance and

asserting that "kids can take care of themselves"); Bruce Rind et al., A Meta-

Analytic Examination of Assumed Properties of Child Sexual Abuse Using
College Samples, 124 PSYCHOL. BULL. 22, 46 ( 1998) (arguing that within

psychology, "[a] willing [sexual] encounter [between an adult and a pre-

adolescent child] with positive reactions would be labeled simply adult-child

sex, a value-neutral term"). See generally NAMBLA, What People Are .S'aying

About NAMBLA and Man/Boy Love, at www .qrd.org/qrd/orgs/NAMBLAIquotes
(last visited Dec. 31, 2002); NAMBLA, NAMBLA and Youth, at

www .qrd.org/qrd/orgs/NAMBLAInambla.and.youth (last visited Dec. 31, 2002);
NAMBLA, Statements of North American Man/Boy Love Association, at

www.qrd.org/qrd/orgs/NAMBLA/quotes (last visited Oct. 14, 2002) (all three

cites supporting consensual sexual relations between adults and children). See
Peter Singer, Heavy Petting, available at www.nerve.com (on file with the

Widener Journal of Public Law) (reviewing MIDAS DEKKERS, DEAREST Pf:T: ON

BESTIALITY (Paul Vincent trans., Verso 2000) and arguing that nonabusive

sexual relations between human and animal are morally acceptable).
3 See Eisenstadt v. Baird, 405 U.S. 438 (1972). Eisenstadl legitimized

consensual unmarried relationships from a constitutional standpoint. Justice
Brennan reasoned that "[i]f the right of privacy means anything, it is the right of

the individual, married or single, to be free from unwarranted governmental
intrusion into matters so fundamentally affecting a person as the decision

whether to bear or beget a child." Id. at 453. (emphasis in original). Today,
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of the state, are disfavoring sex amot g teenagers and are making
attempts to teach teenagers abstine ce.4 The sexual rev,olution,

however, has sought to liberate s from old sexual taboos,
legitimating behavior that previous g nerations had called deviant.
As Princeton University Professor Pe er Singer said recentJly in an
article on bestiality , "One by one, th taboos have fallen. ,,~; Thirty

or forty years ago this revoluti n successfully un(;oupled
heterosexual sex from marriage a d procreation. Tod.ly this
revolution is seeking to uncouple sex from the heterosexual norm,
legitimizing the gay, lesbian, bi- exual, transgendereld, and
transsexual lifestyles. In thirty or fo years, the revolution will
move on in an attempt to eliminate ot er taboos.

nearly every sitcom or drama series on telev.sion takes this for granted, as the
story lines regularly involve the characters i non-marital sexual acti"ity with
one or more partners within a given season.

4 President Bush, for example, recent y announced his welfare agenda

entitled "Working Toward Independence." The sixth component, entitled
"Encourage Abstinence and Prevent Teen Pr gnancy," states, "To add:ress [the
problems of non-marital births and the explo ion of STDs ], the goal of Federal
policy should be to emphasize abstinence as e only certain way to avoid both
unintended pregnancies and STDs." See OFFI E OF PRESS SEC'Y, WHITE' HOUSE,
WORKING Tow ARD INDEPENDENCE 22-23 ( 002). It plans to accomplish this

goal by reauthorizing pre-existing Abstinen e' Education Funding, increasing
grants for community-based abstinence education, and continuing the
Adolescent Family Life abstinence program. ee Press Release, Office of Press
Sec'y, White House, President Announces elfare Reform Agenda, (Feb. 26,
2002) (on file with the Widener Journal ofPu lic Law).

5 Singer, supra note 2. DAVID ALLYN, MAKE LOVE NOT WAR 256-269

(2000) (For this author, 1973 marked the y ar that sex was finally liberated,
marked by three events: a documentary c onicling An American Family
through divorce and outing, the publication o Erica long's Fear of Flying and
Nancy Friday's My Secret Garden, and the S preme Court's decision iJI1 Roe v.
Wade.); see generally JOHN HEIDENRY, WH T WILD ECSTASY: THE RISE AND
F ALL OF THE SEXUAL REVOLUTION ( 1997) (detailing transition frolm early
studies in sexual behavior to popular bored m with outrageous sexu:li acts );
William N. Eskridge, Jr., Challenging the Ap rtheid of the Closet: Establishing
Conditions for Lesbian and Gay Intimacy, M mos, and Citizenship, 196:1-1981,
25 HOFSTRA L. REv. 817, 819 n.2 ( 1997) discussing the transform:ltion of
perception of homosexuality from "one step way from felonious" to "'Gay Is
Good"'). See also Rind et al., supra note 2, t 45 (briefly summarizin!~ sexual
behaviors including masturbation and sexual romiscuity that were once, but no
longer are, classified as pathological).
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Can the state legitimately favor somel fonns of association
over others? Specifically, can it favor the farital unit over othelr
types of association? Again, the answer acr~ss cultures and acros~;
time is yes. The state can prefer some fo s of association ovelr

6others. In looking at the history and traditi n of the United States,
we observe that the United States Supreme Court has understood
the importance of the marital unit as a uniq e fonn of association.
In Griswold v. Connecticut, the Court rec gnized marriage as a
I!sacredl! institution, "an association for as doble a purpose as an)'
involved in our prior decisions.1!7 In the ~ ineteenth century, th(~
Court understood that marriage I!is a institution, in th(~
maintenance of which in its purity the publ c is deeply interested,

I
for it is the foundation of the family and of ~ociety , without which
there would be neither civilization nor progress.1!8 In fact, thos(~
who advocate same-sex marriage concede ~nd actually advocat(~
preferential treatment for certain association~ .Their cry is I!us too;

privilege our type of union on par with hete osexual marriage and
over other fonns of association. 1!9

() See generally MARY ANN GLENDON, THE TR.4.NSFORMATION OF FAMILY

LAW (1989); Karlen, supra note 1, at 76 (stating that 1'virtually all societies hav(~

the institutions of marriage and the family"); John Witte, Jr., Propter HonoriJ;

Respectum: The Goods and Goals of Marriage, 76 NPTRE DAME L. REv. 1019,

1022 (2001) (surveying the importance of the mary tal association in ancien It

Greek and Roman thought as a precursor to the "wes f m Christian tradition").

7 Griswold v. Connecticut, 381 U.S. 479, 486 (I 65).

8 Maynard v. Hill, 125 U.S. 190, 211 (1888).

9

See generally Barbara J. Cox, But Why Nor Marriage: An Essay 0"1

Vermont's Civil Unions Law, Same-Sex Marriage, an(iSeparate But (Un)Equal,

25 VT. L. REv. 113 (2000); Cynthia J. Sgalla MCClu
f e, Note, A Casefor Same.,

Sex Marriage: A Look at Changes Around the Glo e and the United States,

Including Baker v. Vermont, 29 CAP. U. L. REv. 7 3 (2002); Michael Mello"

For Today, I'm Gay: The Unfinished Battle for SametSex Marriage in Vermont"

25 VT. L. REv. 149 (2000). Should the law recognize and privilege other forms:

of voluntary association of friends? David Chambers argues that "trustedl

relative[s] or friend[s]" ought to be able to register with the state as "designatedl

friends," receiving certain benefits and agree ~ .g to take on certainl responsibilities. See David L. Chambers, F or the Best of Friends and F or Lover.s'

of All Sorts, A Status Other Than Marriage, 76 N TRE DAME L. REV. 1347"

1347-48 (2001).



,
"
(

2002] KUL TURKAMPF IN THE BACKW A TERS 479

As Justice Scalia noted in Romer v. Evahs, 10 the United States

is currently in the midst of Kulturkampf over the question of
whether "opposition to homosexuality is as reprehensible as racial
and religious bias."11 Should homosexual ac~ and relationships be

viewed as the moral and legal equivalent to heterosexual acts and

relationships? If so, can and should this equivalency extend to

granting homosexual partners the same or similar status as a
heterosexual marriage? This debate extends far beyond the

question of whether the nation ought to tolerate private
homosexual conduct.12 It is, in fact, a debate with very public

consequences concerning our nation's understanding of human
nature, of human sexuality, and of the nature of the family ,13 This

"cultural debate"14 rages in our nation's churches,15 op-ed pages,16
I ..17 18 d 1 .19 po ItlCS, courts, an aw reviews, among other places.

10 Romer v. Evans, 517 U.S. 620,636 (1996) (Sca1ia, J., dissenting).

11 Id. at 636 (Scalia, J., dissenting).

12 Several scholars have explored the difference between prohibiting a

behavior, merely tolerating or permitting it, and preferring or endorsing it. See,
e.g. , Bruce C. Hafen, The Constitutional Status of Marriage, Kinship, and
Sexual Privacy; Balancing the Individual and Social Interests, 81 MICH. L. REv.

463, 546-547 ( 1983) ("The law creates a natural spectrum with protected activity

on one extreme, prohibited activity on the other extreme, and a broad range of

permitted activity in the middle."); Steven D. Smith, The Restoration of

Tolerance, 78 CAL. L. REv. 305, 308-12 (1990); Lynn D. Wardle, A Critical

Analysis of Constitutional Claims for Same-Sex Marriage, 1996 8YU L. REv. 1,
58-62 (1996). Lynn Wardle states that

[l]egalizing same-sex marriage would ignore the distinction between
tolerance and preference by extending the highest legal preferences to

relationships[,] which our society historically has condemned and
which, even now, the most sympathetic states have chosen only to
tolerate. The confusion comes when proponents of same-sex marriage

assert that because homosexual relations are tolerated they are

entitled to a state-endorsed preferred status.
Id. at 61 (footnote omitted).

13 See Wittman, supra note 2, at 380 ("Gay liberation is much more than

the demand for 'our own space'; it is a demand for the transformation of all of

society.").
14 Romer, 517 U.S. at 636. (Scalia, J., dissenting). 'I

15 See. e.g., Yasmin Anwar, Will States Say "I Do"'to Gay Marriage, USA

TODAY, Mar. 6,2000, at A3 (positing different denominations who support and

oppose same-sex marriage ); Elaine Gale, Same-Sex Marriage Ban Galvanizes.

Polarize.'I Churche.\" L.A. TIMES, Feb. 28, 2000, at 88 (church leaders divided

over whether California proposal would protect married couples or discriminate
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The stakes are high in this debate. ~nd, as Princeton
University Professor Robert George notes, "If ~bortion is the most
explosive issue in our 'culture war,' questio~s pertaining to the
legal treatment of homosexual acts.and relatiopships are emerging
as the second most incendiary .,,20 Whiche~er side one is on,
"deliberative democracy" requires that the v,rious factions treat
one another with respect. Amy Gutmann ar d Dennis Thomas
remind us that

mutual respect. ..is what makes possible cqoperation on fair

terms. Like toleration, mutual respect is a fo~ of agreeing to
disagree. But mutual respect demands more than toleration. It

requires a favorable attitude toward, 4nd constructive

against homosexuals}; Gustav Niebuhr, Presbyterians Vote to Ban Clergy From
Conducting Unions of Gays, N.Y. TIMES, July I, 200~, at Al (divisions wide
within Presbyterians and other denominations}; Gfne Warner, Same-Sex
Marriages Put Clergy to Test, BUFF. NEWS, Mar. 6,'2000, at Al (Unitarian
Church, Church of Christ and some branches of Jud~i;m openly allow, while
some Methodist and Presbyterian churches quietly pe~it; the Catholic Church
does not "condone homosexual couples."}.

16 For examples of opinion editorials supporting s,me-sex unions, see Lisa

Keen, We Seek Sameness, Not Special Status, WASH.lpOST, Apr. 29, 1996, at
A17; William Safire, Same-Sex Marriage Nears, N.Y. trIMES, Apr. 29,1996, at
A27; Amy E. Schwartz, Gay Marriages and the Affirm~tion of an Ideal, WASH.
POST, !u.ne 3, 1996, at A15. For examples of those opppsed to same-sex unions,
see W ill lam J. Bennett, ...But Not a Very Good Idea Either, W ASH. POST, May
21, 1996, at A 19; David 0. Coolidge, Marriage is not Meant for Same-Sex
Couples; Proposition 22: The Failure of the Measure Would Open the Door to
More Problems, L.A. TIMES, Feb. 28, 2000, at B5; Jeff Jacoby, The Threat
From Same-Sex Marriage, BOSTON GLOBE, Aug. 6, 20~ 1, at A 11.

17 See, e.g., Defense of Marriage Act of 1996, Pub. L. No.104-199, 110

Stat. 2419 (codified as amended at 1 U.S.C. § 3 (2~00}, 28 U.S.C. § 1738c

(2000}}.
18 See generally Boy Scouts of America v. Dalb, 530 U.S. 640 (2000};

Romer v. Evans, 517 U .S. 620 ( 1996}; Bowers v . ~ ardwick, 478 U .S. 186

( 1986}; Brause v. Alaska, 21 P .3d 357 (Alaska 200 }; Jegley v. Picado, 80

S. W .3d. 332 (Ark. 2002}; Rosengarten v. Downes, 8 2 A.2d 170 (Conn. App.
Ct. 2002}; Burns v. Burns, 560 S.E.2d 47 (Ga. Ct. Apb. 2002}; Baehr v. Miike,
994 P.2d 566 (Haw. 1999); Goodridge v. Dep't of ~ub. Health, 14 Mass. L.

Rptr. 591, No. 20011647A, 2002 WLl299135 (Mass.ISuper. Ct. 2002); T.B. v.

L.R.M., 786 A.2d 913 (Pa. 2001); Baker v. Vermont, 7144 A.2d 864 (Vt. 1999).
19 See infra note 24. I

20 ROBERT P. GEORGE, IN DEFENSE OF NA TURAL iA W 213 ( 1999).



2002] KUL TURKAMPF IN THE BACKW A TtRS 481

interaction with, the persons with whom onb disagrees. It

consists in an excellence of character that permilts a democracy
to flourish in the face of fundamental moral disagreement.21 ,

In this essay, I explore~lhis -cultural debat~ in the context of

United States immigration law. An examinatio~ of the debate in
this forum is important for three reasons: ( I) : Our immigration

rules, including whom we let in, whom we exc ude, and how we
treat the outsider, tell us a lot about who we a e as a people and

how we conceive of ourselves as a nation;22 (2) United States

immigration policy affecting homosexuals has s if ted dramatically
over the past twelve years, from consc"ously excluding

homosexuals from the pool eligible for immigtation, to the still
limited use of administrative discretion in treating some

homosexual partners functionally as spousal ~quivalents in the

1.1 AMY GUTMANN & DENNIS THOMPSON,~DEMOCRACY AND DISAGREEMENT 79 ( 1996). Robert George adds,[P]eople [should] recognize that others who come do n on what theyjudge to be the wrong side of a disputed moral question maynevertheless be reasonable and honest people who d~serve, therefore,to be reasoned with and treated with respect. Yet reasoning withpeople and treating them with respect does not entai~ tolerating whatone judges to be grave injustices so as not to offend those who judgeotherwise. ...It does mean, however, that one has ctttain obligationsto one's opponents, obligations that are notJere matters ofpoliteness.GEORGE, supra note 20, at 220.22 See, e.g., Michael A. Scaperlanda, Justice Thurg od Marshall and theLegacy ofDissent in Federal Alienage Cases, 8 GEO. IMM~GR. L.J. 1,17 (1994)("In exploring our admissions, exclusion, and expulsion Icriteria; in exploringwho is in and who is out; and in determining who gets to ~ecide such issues, wedefine our national character."); Peter H. Schuck, Th~ Transformation ofImmigration Law, 84 COLUM. L. REv. I, 85 (1984) ("[I~mmigration law is afulcrum of our political system. By seeking to define, ~old and protect theAmerican community , it undertakes to answer the first que~tions that any societymust put to itself: What are we? What do we wish to becotne?"). In this essay, Imake what seems to me to be a realistic assumption that we will continue toemploy quantitative and qualitative restrictions in our im~igration laws. If wehad a system of open borders, much of the discussion id this essay would bemoot. In a system of limited immigration, however, the di
f cuSSion must include

rigorous analysis of what sorts of persons ought to be vored or disfavoredreIative to other sorts of persons.
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processing of nonimmigrant visas and
t the designation of

homosexuals as a "particular social group" for asylum purposes;

and (3) The academic literature has bee one-sided, heavily

weighted in favor of granting "family" im
~ igration benefits to domestic partners of homosexuals23 and granting asylum to

homosexuals based on "membership in a part cular social groUp."24

23 The following articles favor the extension of immigration benefits to

aliens based on the alien's same-sex relationship wit~ an American citizen or

pennanent resident alien. See e.g., Desiree Alonso, ~mmigration Sponsorship

Rights for Gay and Lesbian Couples: Defining Pprtnerships, 8 CARDOZO
WOMEN'S L.J. 207 (2002); Amy R. Brownstein, Not4, Why Same-Sex Spouses
Should be Granted Preferential Immigration Status~ i Reevaluating Adams v.

Howerton, 16 Loy. L.A. INT'L & COMP. L. REv. 7 3 (1994); Christopher A.

Duenas, Note, Coming to America: The Immig ation Obstacle Facing
Binational Same-Sex Couples, 73 S. CAL. L. REv .i 811 (2000); Honorable

Justice Michael Kirby, Law and Sexuality: The Cont ~asting Case of Australia,
12 STAN. L. & POL 'y REv. 103 (2001); Brian Mc loin, Comment, Diverse

Families with Parallel Needs: A Proposal for Same- ex Immigration Benefits,

30 CAL. W. INT'L L.J. 159 (1999); Marilyn Sanc~ez-Osorio, The Road to

Recognition and Application of the Fundamental Conttitutional Right to Marry
of Sexual Minorities in the United States, the Neth~rlands, and Hungary: A

Comparative Legal Study, 8 ILSA J. INT.'L & CoMPi. L. 131 (2001); Sara A.

Shubert, Comment, Immigration Rights for Same- ex Partners Under the
Permanent Partners Immigration Act, 74 TEMP. L. EV. 541 (2001); Scott C.

Titshaw, U.S. Immigration Law: Denying the Val e of Gay and Lesbian
Families, 28 H.UM. RTS. 25,26 (2001). See also Victor C. Romero, The Selective

Deportation of Same-Gender Partners: In Search o the "Rara Avis", 56 U.
MIAMi L. REv. 537, 545 (2002) (exploring the hypot etical issue of "selective

deportations based on sexual orientation"). A natural anguage Westlaw search
conducted in the law review database on August ~7, 2002 with the query

"immigration benefits for same-sex homosexual partners or couples" turned up
no articles opposing extending immigration benefits to Isame-sex couples.

24 The following articles favor extending the defi~ition of "particular social

group" for asylum purposes to homosexuals. See, e.g.j Laurie Martha Cochran,
The Changing Tide of Immigration Law: Equality fo~ All? , 26 GA. J. INT'L &

COMP. L. 673 ( 1997); Robert Foss, The Demise of thf Homosexual Exclusion:

New Possibilities for Gay and Lesbian Immigration,: 29 HARV. C.R.-C.L. L.

REv. 439 (1994); Suzanne B. Goldberg, Give Me Li+erty or Give Me Death:

Political Asylum and the Global Persecution of Lesbians and Gay Men, 26

CORNELL INT'L L.J. 605 (1993); Ryan Goodmanl The Incorporation of

International Human Rights Standards into Sexual Ortentation Asylum Claims:
Cases of Involuntary "Medical" Intervention, 105 y A~ ;E L.J. 255 (1995); Lucy
H. Halatyn, Note, Political Asylum and Equal Protect.on: HypocrisyofUnited

State.'i Protection ofGay Men and Lesbian..', 22 SUFF LK TRANSNAT'L L. REV.
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This inquiry is also important because immigration law resides in
the "backwaters"25 of American jurisprudence, with administrative
and judicial decisions in this field often falling beneath the radar
screen of those watching the legal and cultural ramifications o1:-
governmental action. And, as I suggest,26 much of the culture-.
transforming work of gay-rights advocates in the immigration field
occurs on the "periphery" in settings where the advocates for the
traditional view of marriage and sexuality are absent.

This essay will ( 1 ) provide a brief historical sketch of the
treatment of homosexuals under the immigration laws, (2) outline
the rules for immigration based on familial relationships and
explore the potential treatment of homosexual relationships under
these rules, and (3) address the area of asylum and refugee law,
which through innovative statutory interpretation and
administrative discretion, provides, in my opinion, the greatest

133 (1998); Brian F. Henes, Comment, The Origin and Consequences of
Recognizing Homosexuals as a "Particular Social Group II for Refugee

Purposes, 8 TEMP. INT'L& COMP. L.J. 377 (1994); Brian J. McGoldrick, United

States Immigration Policy and Sexual Orientation: Is Asylum for Homosexuals a

Possibility?, 8 GEO. IMMIGR. L.J. 201 (1994); Fatima Mohyuddin, United States

Asylum Law in the Context of Sexual Orientation and Gender Identity: Justice

for the Transgendered? , 12 HASTINGS WOMEN'S L.J. 387 (2001); Jin S. Park,

Comment, Pink Asylum: Political Asylum Eligibility of Gay Men and Lesbians

Under U.S. Immigration Policy, 42 UCLA L. REv. 1115 (1995); Erik D.

Ramanathan, Queer Cases: A Comparative Analysis of Global Sexual
Orientation-Based Asylum Jurisprudence, 11 GEO. IMMIGR. L.J .1 ( 1996); Ellen

Vagelos, Comment, The Social Group That Dare Not Speak Its Name: Should

Homosexuals Constitute a Particular Social Group for Purposes of Obtaining

Refugee Status? Comment on Re: Inaudi, 17 FORDHAM INT'L L.J. 229 (1993). A

natural-Ianguage Westlaw search conducted in the law review database on

October 14, 2002, with the query "asylum or refugee status for homosexuals"

turned up no articles questioning the extension of asylum benefits to

homosexuals because of alleged persecution based on their homosexuality. A

further terms and connectors Westlaw search conducted in the law review

database on October 14, 2002, with the query "Hernandez-Montiel or

Pitcherskaia," the two leading Ninth Circuit cases granting asylum to

homosexuals based on membership in a particular social group, turned up no

articles questioning the extension of asylum benefits to this group.
25 T. Alexander Aleinikoff, Citizens, Alien.\" Membership and the

Constitution, 7 CONST. COMMENT. 9,9 (1990).
26 See infra note 56 and accompanying text.
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long-term potential for using the im~igration laws to ftlrther
undermine traditional notions of marriage, family, and sexuality.

I will close the essay by suggesting a major deficiency in the
current scholarly and judicial treatme,t of immigration la~r and
policy as it relates to homosexuality ~nd, more broadly, sexual
identity. Much of the scholarship in; this area and the 1Ninth
Circuit's homosexual asylum cases as$ume that traditional 'views
of sex, sexuality , and marriage are Qutdated or even immoral.
Despite the fact that this assumption is at odds with the view~; held
by a majority of the American pedple as expressed through
legislation,27 and that it is inconsistent! with the Supreme Court's
opinion in Bowers v. Hardwick,28 on~ commentator assert1) that
recognition of same-sex partners for iIi1migration purposes "poses
no th~eat to the.s?cial, p,oli~ical, o~ motal fabric of the countr":f"'29
But, ill my opilllon, this IS precisely the focus of the national
debate. What are the public consequxces-the consequen(:es to
the social, political, and moral fabric o the country-of embracing
the homosexual lifestyle and ho osexual relationship's as
equivalent to the heterosexual lifestyle nd marriage?3o And, do the
demands of justice, as measured b notions of equality or
autonomy, require recognition of this lifestyle because of or in
spite of these consequences? Those ho would argue thalt our
immigration laws should be used to hed a "millennia of moral
teaching"31 should make explicit the !first principles undeJrlying

27 See supra note 17 .

I28478 U.S. 186 (1986).
29 Christopher S. Hargis, Queer Reasoni"g: Immigration Po/icy, Baker v.

State of Vennont, and the (Non)Recognition or Same-Gender Re/ationships, 10

LAW & SEXUALITY 211,238 (2001). I
30 THE PHILOSOPHY OF LA W 10 (Ronald iDworkin ed., 1977) (stating that

"novel sexual. ..practices of any large group will have general social

consequences that will change the social environment in which everyone must

live, and those who regret that change will ce inly suppose that they have been

hanned").
31 See Hardwick, 478 U.S. at 197 (Burger C.J., concurring). Outsid(~ of the

immigration context, several scholars have wr.tten in support of the traditional
moral teaching on sex and marriage. See, e.g., ynne Marie Kohm, How I¥ill the

Pro/iferation and Recognition of Domestic Pa~tner.\'hips Affect Marriagj,!? ,4 J.

LAW & FAM. STUD. 105 (2002); Lynn D. Wllrdle, "Multiply and Replenish":

Considering Same-Sex Marriage in Light o:f State Interests in JWarital

Procreation, 24 HARV. J.L. & PUB. POL'y V71 (2001); Gerard V. B.radley,



t:
;
,

2002] 485KULTURKAMPF IN THE BACKWATERS

their cultural, legal, and moral assumptions. In the asylum arena,
what are the foundational principles underlying the claim that
someone who violates a nation's anti-sodomy laws ought to be
able to escape prosecution by seeking refuge in this country? In the
"family" immigration area, what are the foundational principles
underlying the claim that homosexual partners ought to be treated
like married couples for immigration purposes?

II. HISTORY

Since 1875, the United States has determined ,that aliens with
certain characteristics are undesirable and has used its immigration
laws to exclude them from the country .32 The earliest restrictions
excluded aliens convicted of certain crimes and those who sought
to enter the country to engage in prostitution.33 From an early date,
the United States also sought to exclude aliens on health-related
grounds. For example, the Immigration Act of 1917 excluded,
among others, mentally ill and mentally retarded persons and
"persons afflicted with tuberculosis in any form or with a
loathsome or dangerous contagious disease[.]"34 The Immigration
and Nationality Act of 1952 excluded aliens "afflicted with
psychopathic personality .,,35 This provision was used by the State
Department and the INS to deny homosexuals entry into the United ~

Same-Sex Marriage: Our Final Answer? , 14 NOTRE DAME J.L. ETHiCS & PUB.

POL 'Y 729 (2000); David Orgon Coolidge, Same-Sex Marriage? Baehr v. Miike

and the Meaning of Marriage, 38 S. TEX. L. REv. I ( 1997) (contrasting the
traditional model of marriage with liberal and a postmodem models). See also

generally Wardle, supra note 12, at 13; Robert P. George & Gerard v. Bradley,

Marriage and the Liberal Imagination, 84 GEO. L.J. 301 (1995); John M. Finnis,

Law, Morality, and "Sexual Orientation", 69 NOTRE DAME L. REv. 1049 ( 1994);

KAROL WOJTYLA, LOVE AND RESPONSIBILITY 211-245 (1994).
32 See Gerald L. Neuman, The Lost Century of American Immigration Law

(1776-1875), 93 COLUM. L. REv. 1833, 1841 (1993) (providing exclusionary

policies of the states predating the entry of the United States into this arena).
33 Act of Mar. 3,1875, ch. 141, 18 Stat. 477 (1875) (repealed 1917).

34 Act of Feb. 5, 1917, Pub. L. No.301, § 3, 39 Stat. 874, 875 (1917)

(repealed 1952).
35 Immigration and Nationality Act of 1952, Pub. L. No.414, § 212(a)(4),

66 Stat. 163, 182 (1952).
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States.36 Describing homosexual conduct as "sexual deviate"
behavior, the United States Supreme Co rt stated in its 1967
opinion in the case of Boutilier v. INsJ7 that "[t]he legislative:
history of the Act indicates beyond a shad w of a doubt that the:
Congress intended the phrase 'psychopathic personality' to include:
homosexuals. ,,38 The Immigration Act of 1!990 lifted the ban onl

immigration by homosexuals.39
1In addition to setting the debate over "t; mily" immigration by

homosexuals in its historical context, this brief overview reminds:
us of how quickly the cultural and legallan~capes have changed.
Until 1990, homosexuals could be excluded from this country for
engaging in homosexual relations. In the int~rvening twelve years..
several law review articles have argued t~at the United States:
should join the growing list of countries :recognizing same-sex:
partnerships for immigration purposes.40 Further, officials who
administer our immigration laws have us~d their discretion tCI
benefit same-sex partners of nonimmigrant visa holders.41 And..
beginning in 1990, the United States has granted asylum tCI
applicants who can prove that they have al well-founded fear 01:"
"persecution " because of their "membershi~ in a particular social

group," that is, homosexuals.42 These admihistrative and judicial
decisions granting asylum to homosex~als have also beenl
supported by a number of articles in the nation's law reviews.43

36 See Boutilier v. INS, 387 U .S. 118, 119 ( 1961). See also Jorge L. Carro,

From Constitutional Psychopathic Inferiority to AID: What is in the Future for

Homosexual Aliens ? , 7 y ALE L. & POL 'y REv. 201 ( 1989).

37387 U.S. 118 (1967).
38 Id. at 120.

39 Immigration and Nationality Act of 1990, Pub. L. No.10 1-649, 104 Stat

4978 (1990) (codified as amended at 8 U.S.C. § 1182(a)(4) (2000». See a/so

Foss, supra note 23, at 458- 75 (providing a more co lete picture of the graduall
demise of the homosexual exclusion during the 1980' ).

40 See supra note 23.

41 See infra notes 72- 75 and accompanying text.

42 See infra note 91 and accompanying text.

43 See supra note 24.
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III. F AMlLIAL RELA TIONSHIPS AND IMMIGRA TION

A non-citizen can obtain an immigration benefit based on a
marriage relationship with a United States citizen or a lawful
pennanent resident alien spouse in two different ways.44 First, a
primary goal of the United States' immigration policy is family
reunification. Spouses, parents, offspring, and siblings of United
States citizens and spouses and unmarried offspring of pennanent-
resident aliens, if not otherwise excludable or inadmissible, are
entitled to immigrate and be reunited with their United States
relative.45 Second, a non-citizen can receive a derivative visa as a
spouse who is "accompanying or following to join" an immigrant
to the United States, allowing the family to remain intact despite a
transnational relocation.46

Given the family-friendly nature of United States immigration
law and policy, it is not surprising that those who advocate same-
sex marriage also advocate an immigration policy that extends the
familial benefits of immigration to bi-national, same-sex partners.
Advocates of treating same-sex partners as "family" for
immigration purposes have advanced at least two policy goals: the
desire to allow bi-national, same-sex partners the ability to live and
work together in the United States47 and the desire to receive
public recognition of the legitimacy of such relationships.48

44 See generally 8 U.S.C. §§ 1151-1153 (2000).
45 See 8 U.S.C. § 1151 (b)(2)(A)(i) (2000) (spouses~ children, and parents

of citizens); § 1153(a)(I)-(4) (2000) (unmarried sons and daughters of citizens,
spouses and unmarried sons and daughters of permanent resident aliens, married
sons and married daughters of citizens, and brothers and sisters of citizens). For
an introduction to family immigration, see generally Laura L. Lichter, Nuts and
Bolts of Family-Based Immigration, SG088 ALl-ABA 177 (2002); Hiroshi
Motomura, The Family and Immigration: A Roadmap for the Ruritanian
Lawmaker, 43 AM. J. COMP. L. 511,512-13 (1995).

46 8 U .S.C. § 1153( d) (2000).
47 See. e.g., Duenas, supra note 23, at 816 ("Despite the Select

Commission's recognition that family reunification psychologically and socially
benefits the health and welfare of the nation, Congress denies these
psychological and social benefits to gay and lesbian Americans.").

48 See. e.g., Hargis, supra note 29, at 235 (stating that "domestic

partnership regimes. ..provide further evidence of public recognition of such
relationships"); Terry S. Kogan, Competing Approaches to Same-sex Versus
Opposite-sex. Unmarried Couples in Domestic Partnership Law.\, and
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Attempts by homosexual partners to receive the benefits of
"family" immigration pre-date the 199@ Immigration Act. In the
case of Adams v. Howerton,49 the Nintp Circuit, in 1982, denied

immigration benefits to the homosexual "spouse" of a United
States citizen, recognizing that "[t]he ~erm 'marriage' ordinarily

contemplates a relationship between a man and a woman" and

recognizing that Congress did not intertd to enlarge the ordinary
meaning of "marriage" and "spOUS~.,,50 In that case, two
homosexual males "obtained a marriage license from the count,>;
clerk in Boulder, Colorado, and were 'married' by a ministe:r." 1

They then attempted to use this "imarriage" to obtain an

immigration benefit for the non-citizen partner. In concluding that

homosexual partners, even if "married," were not spouses for

immigration purposes, the court stated tpat "[w]e think it unlikelyI
that Congress intended to give homosexual spouses preferential

admission treatment. ..[ when Cpnfess] mandated Itheir

exclusion" because of their homosexuality.

After the 1990 Act lifted the hodJosexual exclusion, some

commentators argued that the term "spquse" could and shoulld be

interpreted broadly enough to include "married" same-sex
partners.53 Section 3 of the Defense of marriage Act ("DOMPl")54

Ordinances, 2001 BYU L. REV. 1023, 1027 (2001) (stating that "public
recognition of same-sex relationships not only sends a message to the broader

society , but also provides a symbol for the couple themselves that their

relationship is worthy enough to deserve state recognition and benefits");
Cynthia M. Reed, When Love, Comity, and 1ustice Conquer Borders: INS

Recognition of Same-Sex Mariage, 28 COLUM; HUM. RTS. L. REv. 97, 104

(1996) (desire to overcome "[s]ocial stigma agai~st lesbian and gay couples").

49673 F.2d 1036 (9thCir.1982).
50 Id. at 1040.

I51 Id. at 1038.

52 Id. at 1040-41. I

53 See. e.g., Brownstein, supra note 23, at 797-98. This had been a largely

hypothetical issue because although several co~ntries and one state reco!~nize

"civil unions," no country or state recognized same-sex "marriage." With the

Netherlands becoming the first country in the i world to recognize sam(:-sex

"marriage," the issue is no longer hypothetical. Nancy G. Maxwell, Opening

Civil Marriage to Same-Gender Couples: )4 Netherland.\"-United State.\"

Comparison, 18 ARIZ. J. INT'L & COMP. L. 141, 142-53 (2001) (provides detail
on Dutch case law and legislation). I
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seems to have resolved the interpretative question for now, puttirlg
Congress clearly on record that "'spouse' refers only to a person of
the opposite sex who is a husband or a wife."55 Given DOMA,
homosexual partners will not be able to obtain "family"
immigration benefits unless (a) Congress repeals or modifi(~s
DOMA, (b) Congress creates a separate "domestic partner"
category for immigration benefits, or (c) a court overturns DOMA.

DOMA is not and will not be the final chapter written in this
story .Those scholars, advocates, and activists who favor extending
the benefits of marriage to same-sex partners will continue to
attempt to chip away at the cultural and legal infrastructure that
currently provides no recognition for homosexual partners in th,e
distribution of immigration benefits.56 Where are the potential
pressure points in this battle? There are at least six potential points
of attack: three involve a direct frontal assault on traditional
notions of "family" within the immigration context, and three
involve peripheral attacks that will indirectly undermine the
traditional norms. I will briefly discuss the first five pressure points
in this section before addressing the sixth pressure point--
asylum-in greater detail in the next section.:

A. Frontal Assault

First, Congress could repeal DOMA, but that seems unlikely,
at least in the short-term. Under DOMA, it is clear that "spouse"
for immigration purposes does not include same-sex partners even
if other nations or particular states within the United States allow
same-sex "marriage. ,,57 In order for the Immigration and

Naturalization Service, the State Department, or a court to
conclude that same-sex partners are "spouses" for immigration
purposes, they would have to totally disregard Congress's. clear
mandate.

54 Defense of Marriage Act of 1996, Pub. L. No.104-199, 110 Stat. 2419

(codified as amended at I U.S.C. § 3 (2000),28 U.S.C; § 1738c (2000».
55 Id. § 7.

56 See. e.g., Reed, supra note 48, at 108 ("The other pillar of the Adams

decision-that the 'common usage' definition of marriage is husband and

wife-is gradually eroding as well.").
57 Defense of Marriage Act of 1996, Pub. L. No; 104-199, * 7. 110 Stat.

2419
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Second, a same-sex "spouse" wHo has been denied

immigration benefits could seek to have [j)OMA's definitions of
"marriage" and "spouse" struck down as lunconstitutional in the
immigration context. Given Congress's plenary powers ov~~r
immigration matters, this strategy seems uhlikely to succeed. The
United States Supreme Court has consistehtly held that "over no
conceivable subject is the legislative pot er of Congress more

complete than it is over" the immigratio issues of admission,

exclusion, and expulsion ofaliens.58 Exerci ing this plenary power,
Congress has, with judicial acquiescence, ~dopted laws that have
disfavored non-citizens based on race,59 g~nder,6° membership in

58 See e.g., Oceanic Steam Navigation Co. v. Stranahan, 214 U.S. 320,33,9

( 1909). See Michael A. Scaperlanda, Partial Mfmbership: Aliens an~ tire

Constitutional Community, 81 IOWA L. REv. 107, 725 (1996); Mlcha,~l

Scaperlanda, Polishing the Tarnished Golden Door, !1993 WIS. L. REv. 965,97'2

(1993) (discussing plenary power doctrine). For sc~olarly speculation about the
continuing viability of the plenary power doctrine in the wake of Zadrydas v.
Davis, 533 U.S. 678 (2001) and Nguyen v. INS, $33 U.S. 53 (2001), see T.

Alexander Aleinikoff, Detaining Plenary Power: 1:he Meaning and Impact of

Zadvydas v. Davis, 16 GEO. IMMIGR. L.J. 365,! 366 (2002) (arguing th:at

Zadvydas "is unlikely to represent the death k~ell for the plenary power

doctrine"); Michele Pistone, A Times Sensitiv¥? Response to ProfessorI
Aleinikoff's Detaining Plenary Power, 16 GEO. IMMIGR. L.J. 391, 392 (200;~)
(stating that "not only is the holy grail of the plen~ry power doctrine's demi!;e

clearlyat least as far away now as before Zadvydaslwas decided, ...ultimately

Zadrydas will leave almost no constitutionallegacyi); Peter J. Spiro, Explaini/1!g

the End of Plenary Power, 16 GEO. IMMIGR. L.J. ~39, 339 (2002) (noting th:at

these cases "point the way to the abandonment of plenary power"); see al.!:o
I

generally Gabriel J. Chin, Is There a Plenary P~wer Doctrine? A Tentathle

Apology and Prediction for Our Strange But U~exceptional Constitutiom11

Immigration Law, 14 GEO. IMMIGR. L.J. 257 (2000); Kevin R. Johnson, Race
and Immigration Law and Enforcement: A Respqnse to Is There a Plenaly

Power Doctrine?, 14 GEO. IMMIGR. L.J. 289 (20()0); Stephen H. Legomsk:y,

Fear and Loathing in Congress and the Courts:! Immigration and Judicial

Review, 78 TEX. L. REv. 1615,1616-19 (2000).
59 See, e.g., Chae Chan Ping v. United States 130 U.S. 581,589 (1889);

Gabriel J. Chin, Segregation's Last Stronghold: R ce Discrimination and the

Constitutional Law of Immigration, 46 UCLA L. REV. 1 ( 1998); Kevin I~.

Johnson, The End of "Civil Rights" As We Know It?: Immigration and Ci,,'il
Rights in the New Millennium, 49 UCLA L. REV. 14 1 (2002).

60 See. e.g., Nguyen v. INS, 533 U.S. 53 (20 1); Fiallo v. Bell, 430 U.~).

787 (1977); Linda Kelly, Republican Mothers. B~.\'tards. Fathers and Gocld
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disfavored associations,61 and ideology.62 With the Court's
continued deference to Congress's deliberate choices to deviate
from clearly established domestic constitutional norms, it is
difficult to believe that the Court would break with plenary power
over the constitutionality of DOMA, especially since there is no
clear domestic constitutional norm that would require recognition
of same-sex relationships as the equivalent or near-equivalent of a
marriage between a man and a woman.63

Third, instead of repealing DOMA, advocates of immigration
benefits for homosexual partners could, in a way analogous to
Vermont's Civil Unions law,64 seek legislation for immigration
purposes, creating a new tyfse of family relationship-permanent
partners who cannot marry .5 In fact, on Valentine ' s Day of 2000

and 2001, Representative Jerrold Nadler introduced the Permanent
Partners Immigration Act in the House,66 which defined
"pennanent partner" as:

an individual over eighteen years of age or older wh0-{A) is
in a committed, intimate relationship with another individual. .
.eighteen years of age or older in which both parties intend a
lifelong commitment; (B) is financially interdependent with

Victims: Discarding Citizens and Equal Protection ThrQugh the Failures of
Legal Imoges, 51 HASTINGS L.J. 557 (2000).

61 See, e.g., Harisiades v. Shaughnessy, 342 U.S. 580,581 (1952); Susan

M. Akram, Scheherezade Meets Kajka: Two Dozen Sordid Tales of Ideological
Exclusion, 14 GEO. IMMIGR. L.J. 51 (1999); Kevin R. Johnson, The
Antiterrorism Act, the Immigration Reform Act. and Ideological Regulation in
the Immigration Laws: Important Lessons for Citizens and Noncitizens, 28 ST .
MARY'S L.J. 833 (1997); John A. Scanlan, Aliens in the Marketplace of Ideas:
The Government, the Academy, and the McCarran- Walter Act, 66 TEX. L. REv.
1481 ( 1988).

62 See, e.g., Kleindienst v. Mandel, 408 U.S. 753,754 (1972).
63 Compare Romer v. Evans, 517 U.S. 620 (1996) and Bowers v.

Hardwick, 478 U.S. 186 (1986). I
64

H.B. 847, 2000 Gen. Assem., Reg. Sess. (Vt. 2000),
65 See, e.g., Duenas, supra note 23, at 837 (encouraging the United States

to grant immigration benefits to same-sex couples even without the recognition

of same-sex marriage ).
66 See Permanent Partners Immigration Act of 2000, H.R. 3650, 106th

Cong., 2nd Sess. (2000), reintroduced at H.R. 690, 107th Cong., 1 st Sess. (200 1 )

(amending § 101(a), 8 U.S.C. § 1101(a) (2000».
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that other individual; (C is not m~rried to or in a permanent

partnership with anyone other than. ~hat other individual; (0) is
unable to contract with that ot~er individual a marriage

cognizable under this Act; and (E) i$ not a first, second or thiird

degree blood relation of that other irldividual.67

This act would specifically grant im~igration benefits for same-
sex partners. Similar to the provisiops in other domestic partner
legislation, this bill would grant satjne-sex partners immigration
benefits without repealing DOMA orl ranting the right to "many."
Many countries, including Australia, Belgium, Canada, De:nmark,
France, New Zealand, Norway, Swe en, and the United Kimgdom
grant immigration benefits to same-$ex partners despite the fact
that these relationships are ineligt.le for complete mlarriage
benefits.68 As one might expect, seve al commentators support this

legislation.69 Although the bill's su porters are quietly adding
congressional sponsors,70 it seems unlikely that Congress will
adopt this resolution anytime soon tiven the current legislative
climate.

B. Peripheral Assault

Given the passage ofDOMA, jud~cial deference to Congress's
immigration policy pursuant to the pl~nary power doctrine, and the
small likelihood that the Permanent P~rtners Immigration A.ct will
be passed in the near future, it might s~ em that the current "1:amily"
based immigration policy is secure for the time being on both
judicial and legislative fronts. Rather than a frontal attack on the
concept of "spouse," those who advocate change are more likely to
experience short-term success along the periphery as they u~st soft

671d. (definition of "Permanent Partner").
68 See Duenas, supra note 23, at 813 n.8; Denise C. Hammond,

Immigration and Sexual Orientation: Devfloping Standards. Options. and
Obstacles, 77 INTERPRETER RELEASES 113, I ~8-120 (2000).

69
See. e.g., Hargis, supra note 29, at 2I~; Reed, supra note 48, at 100-01.

70 As of August 28, 2002, the bill ~ad ninety-seven co-sponsors, an

increase of sixteen since July I, 200 I. See Bi I Summary & Status for tJle IO7th

Congress, H.R. 690, at http://thomas.loc.gov (last visited Dec. 31, 2002). The
bill had less than sixty co-sponsors when it was first introduced in 2000. See

Republican Signs on to Permanent Partner.\" 1 migration Act, NLGLA 'NEWSL.,
Apri12001, at 4.
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spots in the law. This short-tenn strategy will likely payoff in the
long-tenn as the foundations of the traditional marriage and family
rules are further eroded by a buildup of peripheral precedents. In
my opinion, the area of asylum law, with its combination of
sympathetic facts and expansive possibilities for statutory
interpretation, provides the greatest potential for a peripheral and
indirect assault on this nation's family-oriented immigration
policy, which favors heterosexual couples that enter into
marriage.71 In the area of family reunification, there are, arguably,
two potential and mostly hidden pressure points in the current

immigration regime.
First, the family-irnmigration rules that do not benefit same-

sex partners could be chipped away at the margins by the exercise
of administrative discretion. For example, in 1993, the INS Deputy
Assistant Commissioner of Adjudications ruled that a B-2 visitor-
for-pleasure-non-irnmigrant visa could be issued derivatively so
that a non-marital partner (whether gay or straight) could
accompany their partner who was coming to the United States as a
non-immigrant worker.72 As Denise Harnmond suggests,

An application for a B-2 visa under these circumstances should

include evidence of the applicant's. ..relationship to the

principal non-immigrant, evidence of joint assets, and other
evidence of the relationship[.] ...A visa annotation identifying
the principal can facilitate an extension of the B-2 visa, as can

an affidavit of support from the principal.73

In 200 I, the State Department sent an explicit note, reminding

consular posts of this option for those accompanying long-term

non-immigrants.74

71 For a discussion of asylum., see infra notes 89-150 and accompanying

text
72 See 8-2 Visa Available for Non-Spouse Same-Sex Partner of L-l , 70

INTERPRETER RELEASES 421,421-22 (1993). I
13 Hammond, supra note 68, at 1 16- I 17. i

74 See State Dept. Instructs on 8-2 Classification for Cohabiting Partners,

78 INTERPRETER RELEASES 1175, 1175- 77 (200 1 ). This article provides that

unless the relationship is recognized under law as being fully

equivalent in all respects to a traditional legal marriage and grants the

parties all the same rights and duties as a traditional marriage, the
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Through creative administration of the immigration laws,
these sorts of decisions serve to provide legal and governmental
legitimacy to the notion that same-sex partners are the functional
equivalent of married heterosexual couples, at least for purposes of
travel to the United States. As one commentator observed, the: B-2
provision is important because "it is a strong example of the INS ,

attempt to incorporate alternative relationships and families into its

policies."?5
Second, the norm could be further eroded by statutory

interpretation, recognizing same-sex relationships for the purpose
of establishing "hardship" or "extreme hardship" where one partner
is subject to removal from the United States and seeks relief based
on "hardship" created by the impending separation from his or her
partner. Various immigration provisions are designed to forgive
certain immigration deficiencies when the alien, the alien's spouse,
or the alien's relatives would suffer hardship or extreme hardship if
the alien was deported or found inadmissible. ?6 This tactic has

been used unsuccessfully in deportation cases involving
homosexuals in the past,?? but that doesn't mean that it migh1: not
be successful at some point in the future. If this claim were to
succeed, it would further erode the distinction between malTied

cohabiting partner cannot qualify for derivative status. However, such

aliens may be classified [derivatively ] as 8-2 visitors. ...This is true

for both opposite and same-sex partners.
Id. at 1175. The 8-2 application is derivative in the sense that the applicant will

rely on the "principal" alien's status to obtain the 8-2 visa. Id. Furthermore, the

8-2 visa is also available to other members of the "principal" alien's household,

including elderly parents. Id. See also John McCaslin, Homosexual Aliens,

WASH. TIMES, July 12,2001, at A7.
75 McGloin, supra note 23, at 168.

76 See, e.g., 8 U.S.C. § 1182(h)(1)(8) (2000) (possible waiver of certain

grounds of inadmissibility upon establishing that "alien's denial of admi~;sion
would result in extreme hardship to the United States citizen or lawfully resident

spouse, parent, son, or daughter of such alien"); Id. § 1229b(2)(A)(v) ("The
Attorney General may cancel removal of, and adjust to the status of an alien

lawfully admitted for permanent residence, an alien who is [a battered spouse
and who is] inadmissible or deportable" if, among other things, the alien can
establish that "the removal would result in extreme hardship to the alien., the

alien's child, or the alien's parent.").
77 Sullivan v. INS, 772 F.2d 609, 613 (9th Cir. 1985) (Prcgerson, J.,

dissenting).
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heterosexual couples and homosexual partners. For example, a
dissenting opinion in Sullivan v. INS (the continuing saga of the
homosexual "spouses" from the Adarns v. Howerton case) stated
that the majority had undervalued the hardship to be visited upon
the non-citizen Sullivan if forced to separate from Adams, his
homosexual partner of twelve years.78 The dissent stated that the
Board of Immigration Appeals (BIA)

gave no recognition to the strain Sullivan would experience if
he were forced to separate from the person with whom he has
lived and shared a close relationship for the past twelve years.
This failure to recognize Sullivan's emotional hardship is
particularly troublesome because he and Adams have lived
together as a family.79

The dissenting judge also castigated the majority and the BIA for
failing to consider the potential hardship to Adams, the United
States citizen partner, because the BIA is permitted to "consider
the hardship to significant relations not specified in the statute."80
Recognizing same-sex partners as "family" for some immigration
purposes, as the dissenting judge in Sullivan did, would, over time,
serve to weaken Congress's family immigration policy by creating
a body of law inconsistent with Congress's understanding of

family.
These two peripheral points of attack, creative exercise of

administration discretion and creative statutory interpretation,
might work in tandem to further undermine traditional family
norms in claims raising "equal protection" concerns. The argument
would proceed along the following lines: Those charged with
determining who may enter the United States (namely, the State
Department and the Justice Department through the Immigration
and Naturalization Service) have exercised their discretion to
facilitate "family" unity for same-sex partners by making B-2 visas
available so that one partner may accompany the other partner who
is coming to the United States for an extended period as a
nonimmigrant. But, our immigration laws do not extend the same

78 Id. at 611-12 (Pregerson, J ., dissenting)

79 Id. at 612 ( Pregerson, J ., dissenting).

HO Id. at 613 ( Pregerson, J ., dissenting).
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concern for transnational family unity when a United States citizen
seeks to reunite in the United States with his or her same-se~:
partner. With respect to "family" unity, we are treating the lon~..
term nonimmigrant better than our own homosexual citizens. I

Doesn't equal protection demand that we treat our own citizens
and permanent resident aliens at least as well as we treat our long-
term non-immigrants?82

As a frontal assault on DOMA, this argument is likely to fail.
The plenary power doctrine alone is likely to kill any chance of
success for a direct constitutional challenge to the current
immigration policy, which benefits those in heterosexual
marriages.83 Additionally, the federal government may have
legitimate reasons for treating "family" unity for nonimmigrant
partners more favorably than when one partner is a citizen or a
permanent resident alien. In the former case, the United States is
making a limited commitment to the accompanying alien for a
specified duration. In the latter case, the United States is extending
an invitation for membership to the nonresident alien partner .
Since more is at stake for the community , which must decide to
whom, if anyone, it will extend membership, more leeway is given
to the community's representatives to make those difficult
determinations.84

81 See McGloin, supra note 23, at 169 (stating that "[i]t is interesting to

note that this is a policy that benefits the partners of non-immigrants seeking to
accompany the principal alien. However, U.S. citizens and permanent residents
are not entitled to such a privilege when they seek to immigrate their same-sex

partner").82 See Francis v. INS, 532 F.2d 268, 273 (2d Cir. 1976). The court stated as

follows:

The government has failed to suggest any reason why this petitioner's

failure to travel abroad following his conviction Should be a crucial

factor in determining whether he may be permitted to remain in this

country .Reason and fairness would suggest that &n alien whose ties
with this country are so strong that he has never departed after his

initial entry should receive at least as much consideration as an

individual who may leave and return from time to time.

Id. at 273.
83 See supra note 77-80 and accompanying text.
84 See Scaperlanda, Partial Membership. .')upra note 58, at 752-62.
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Might the equal protection claim work on the periphery ,

informing, for instance, a court's interpretation of "hardship?" In
an influential article, Professor Hiroshi Motomura wrote that

(t]he constitutional nonns that courts use when they directly
decide constitutional issues in immigration cases are not the

same constitutional nonns that infonn interpretation of

immigration statutes. To serve the latter function, many courts
have relied on what (Motomura calls] "phantom constitutional

nonns," which are not indigenous to immigration law but come

from mainstream public law instead.85 :

Now return to our equal protection claim. If the United States will
grant a 8-2 visa to the same-sex partner of a long-term
nonimmigrant so that the "couple" does not have to endure the
hardship of separation during the time the principa,l alien is in the
United States working, an equal protection norm: might suggest
that the United States take the same-sex relationsh~p into account
when determining whether an alien would suffer, "hardship" or
"extreme hardship" if separated from her citizen: or permanent-
resident-alien partner by removal from the United States. It is in
this subconstitutional level in the area of waiving grounds of
inadmissibility or granting relief to deportation based on
"hardship" or "extreme hardship" that the equal pr0tection norms
discussed above might resonate with a court, an immigration
judge, or members of the BIA.

The use of administrative discretion or creative statutory
interpretation to grant immigration benefits to same-sex partners, if
continued, will serve to further undermine the legal and cultural
distinction between married heterosexual couples and same-sex
partners. Because these administrative and judicial d~cisions occur
on the periphery , out of the limelight of the national debate
concerning the legal and moral equivalency of hoIInosexual acts
and relationships, it is even less likely that these decisions will be
informed by deep reflection and rigorous debate on first principles
that lead us to draw certain conclusions about human nature,

85 Hiroshi Motomura, Immigration Law After a Century o!,Plenary Power:

Phantom Con.\'titutional Norms and Statutory Interpre1ation, 10Q y ALE L.J. 545

549 (1990) (footnote omitted).
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human sexuality , and the nature of the family .1 Instead of reasoned

analysis fonned by reflection on the foundati~nal issues, decisions

made in these backwaters might merely refle t the often unstated

assumptions of the ,current c1JJtural elite.

Reliance on the unstated assumptions o the elite can be a

problem even when both sides of a great ultural debate have

ample opportunity to present their case to Con ress or as opposing

parties in a lawsuit or as amici curiae in a hig profile case.86 The

problem is exacerbated in situations like this, where one side of a

debate with great national significance can quietly glide along the

periphery of the backwaters undennining the o position with every

stroke.

To expose this problem, I anticipate the ~sylum discussion in

the following section by offering a hypothetica~. Let us imagine the

players in an asylum case that is being! adjudicated by an

immigration judge. The facts are extremely sy
~ pathetic toward the alien because of the terrible hann visited upo her by the brutality

of the police in her country of origin. Her asyl m claim is based on

the contention that she was persecuted by th~ police "on account

of' her "membership in a particular social gro¥p," i.e., lesbians. In

my hypothetical, the asylum applicant is I represented by an

86 Despite the fact that "[t]he 14th Amendment do~s not enact Mr. Herbert

Spencer's Social Statics. ..[and that] a constitution is ~ot intended to embody a
particular economic theory , whether of paternalism an4 the organic relation of
the citizen to the State or of laissez faire," the Court w*s for a time taken in by
the avante garde theories underlying Social Darwipism and laissez faire
economics. See Lochner v. New York, 198 U.S. 45,75 (1905) (Holmes, J.,
dissenting). Following the spirit of Holmes' dissent in Lochner if not Holmes'
tenor, Scalia writes,

The virtue of a democratic system with a First Arbendment is that it
readily enables the people, over time, to be persu~ded that what they
took for granted is not so, and to change their laws accordingly. That
system is destroyed if the smug assurances of eacih age are removed
from the democratic process and written into the Constitution. So to
counterbalance the Court's criticism of our ance tors, let me say a
word in their praise: They left us free to change. he same cannot be
said of this most illiberal Court, which has embar ed on a course of
inscribing one after another of the current prefere ces of the society
(and in some cases only the counter-majoritarian preferences of the
society's law-trained elite) into our Basic Law.

United States v. Virginia, 518 U.S. 515,567 (1996) (Sc lia, J., dissenting).
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immigration attorney who is also an activist an~ advocate for gay
rights and who sits on the board of directors 0(1 a gay-and-lesbian

1

rights advocacy group. The Immigration a~d Naturalization
Service is represented by one of their trial attorneys, and the
immigration judge presides. Our three legally trained players are
set: the advocate, the trial attorney, and the immigration judge.

At the hearing, in the briefs filed, and in th~ argument made,
the alien's attorney will play two roles-advocate for the client and
advocate for the cause. Most likely these two roles will
complement each other .87 Experience with the c~use has given the
attorney theoretical and practical knowledge that will assist in the
development of the client's case, and commitment to the cause
drives the attorney with a sense of tempered pas~ion that will also
benefit the client. The attorney went into law to ~elp other people,
and this purpose finds fulfillment in this client. \Additionally, the
case gives the attorney the opportunity to advahce the cause byI
helping shape the law. The advocate will s~e two cases in
controversy, not one: the proximate case involving his client and
the long-tenn case involving the advancement of the cause.

The two other legally trained actors each ha~,e a single role to
play. The trial attorney must play the role of "d~vil's advocate,"
using fact, law, and argument in an attempt t~ undermine the
particular asylum claim. By playing this role, ~e trial attorney
helps reduce the chance that our asylum system Will be abused by
the grant of unwarranted asylum. The immigratiQn judge has the
single role of adjudicating the case-making credibility
detenninations with respect to the evidence 9ffered, making
findings of fact, and offering conclusions of law. \Neither of these
players have been assigned an official role in the larger cultural
context within which the case is adjudicated. They\1 will most likely
come with conscious or subconscious predisposi~ions toward the
broader cultural debate. Their attitudes might be traditional, liberal,
post-modern, or founded upon religious or secuiar thought, but
they most likely will possess neither theoretic~1 nor practical
knowledge of the larger story to match that pQssessed by the
advocate. The larger debate is not formally their concern. This

M7 In my hypothetical, I am assuming the attorney is one of professional

integrity who will choose client over cause if the two should donflict.
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advocate and this judge will only see one case, in controversy: the
proximate case involving the asylum applicant.

Especially if the immigration judge tilts toward the liberal or
post-modern view (it is a bonu~ to the advocate if the trial judge
tilts this way too ), the advocate can litigate at two levels,
advancing both cases at once. With respect to the proximate case,
he will argue that the facts demonstrate his client is eligible for and
deserving of asylum. With respect to the long-term case, he will
argue that foreign laws allowing for the punishment of homosexual
activity and foreign-government attempts to "cure" homosexuals
are homophobic, and their prosecutions and treatments are
tantamount to persecution. He will advance the: argument that this
"homophobia" manifested in the laws of his cli~nt's home country
are as morally repugnant as racial discrimination. He will blur the
distinction between sexual orientation and sexu*1 activity .And, he
will advance the argument that sexual orientation is immutable in
the sense that, like political opinion and religipus belief, it is so
fundamental to a person's identity that she should not be required
to change it or stifle its expression at the whim 'pf an "oppressive"
government. The trial attorney and the immigra1ion judge may not
even be aware that the case is being tried at this: second level. But,
if the immigration judge is receptive, whether consciously or
subconsciously, the arguments from the long-term case will creep
into the findings of fact and conclusions of law; These arguments
may then appear in the written opinions of the Board of
Immigration Appeals and the circuit courts, und~rmining Tradition
without the benefit of being subject to the refiming criticism that
comes from having a worthy adversary. Why? Because the
advocate had no adversary representing Tradition. Given the
dynamics of the unfolding asylum drama, there is no party or
amicus assigned to represent "millennia of moral: teaching" against
the antagonist who accuses it of homophobia,: intolerance, and
moral repugnancy .88 Along the periphery of thes~ backwaters, only
one side of the debate is likely to be heard.

88 I am not suggesting anything untoward here. Each protagonist is playing

the assigned role. What I am suggesting is that the trial attorney, the

immigration judge, the Department of Justice, Congress, rhe courts, the White

House, and the public ought to be aware that the Advocate may be litigating a

long-tenn case for the cause in addition to the proximate case for the client. that
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IV. ASyluM FOR HOMOSEXUlJ\lS

What does asylum89 and its companion provision, non-
refoulment,90 have to do with marriage and the question of whether
to extend the benefits of our family.;friendly immigration law to
same-sex partners? There is no direct connection, but I want to
suggest that the decisions granting asylum to homosexuals can, in
the long run, work to undermine the current family reunification
provisions of the immigration law.

Pursuant to international law and United States statutory law,
asylum is granted to a person who is "unable or unwilling to return
[home] ...because of persecution or a w,ell-founded fear of
persecution on account of race, religion, nationali~ ' membership
in a particular social group, or political opinion."9 Of these five
categories, "membership in a particular social: group" is the most
amorphous.92 It is a flexible category "which' extends broadly to
encompass many groups who do not otherwise fall within the other
categories of race, nationality, religion, or political opinion."93

this second case is built on an unstated foundation and unstated assumptions,

and that this second case is designed to radically change the culture by further

undennining the nation's traditional teachings on sex and marriage.
89 8 U.S.C. § 1158 (2000) (discretionary relief for those "present in the

United States" or who present themselves at the border and who meet the

statutory definition of "refugee" in 8 U.S.C. § 1101(a)(42)(A) (2000).
90 8 U.S.C. § 1231(b)(3)(A) (2000) (withholding of removal, fonnerly

known as withholding of deportation, provides mandatory-nondiscretionary-

relief in most cases where "the Attorney General decides that the alien's life or

freedom would be threatened. ..because of the alien's race, religion,

nationality, membership in a particular social group, or political opinion"). For
the purposes of this article, I will use "asylum" to mean both "asylum" and

"withholding of removal" because the differences between them are not relevant

to my purposes.
9 8 U.S.C. §1101(a)(42)(A) (2000).

92 See. e.g., Maryellen Fullerton, A Comparative Look at Refugee Statu..'

Based on Persecution Due to Membership in a Particular Social Group, 26

CORNELL INT'L L.J. 505, 561 (1993) (stating that "review of the Refugee

Convention, national refugee legislation, scholarly commentary, and judicial

opinions in three countries indicates that the social group concept is still

unsettled in refugee law").
93 Sanchez- Trujillo v. INS, 801 F .2d 1571, 1576 (9t~ Cir. 1986). See al..,o

Arthur C. Helton, Persecution on Account of Membership :in a Social Group a.\"
a Basis fi)r Refugee Status, 15 COLUM. HUM. RTS. L. REV. 39, 67 (1983)
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In detennining the meaning of t articular social grou]p," the
BIA examined the other four ground -race, religion, nationality ,
and political opinion-and conclude that these grounds "restrict
refugee status to individuals who ar~ either unable by their own
actions, or as a matter of conscienc4 should not be required, to
avoid persecution."94 Therefore, the BfA

interpret( ed] the phrase "persecution on account of membership
in a social group" to mean persecut on that is directed toward
an individual who is a member of a group of persons all of
whom share a common, immutable characteristic. The shared
characteristic might be an innate ne such as sex, color, or
kinship ties, or in some circumstanc s it might be a shared past
experience such as former mili ary leadership or lallld
ownership. The particular kind of 9 up characteristic that V fill
qualify under this construction rem ins to be determined on a
case-by-case basis. However, whatever the commlon
characteristic that defines the group, it must be one that the
members of the group either canno} change, or should not be
required to change because it is ju1amental to their individj~al
identities or consciences.95 !

In 1990, the BIA affinned an i$ igration judge' s conclusion

that homosexuals could be a "partic lar social group" for asylum

purposes.96 Four years later, the att mey general ruled that the

(suggesting that "[t]he derivation of the $ocial group concept, as well as
international and domestic practice and understanding, show that the concept is
a flexible one, designed to anticipate vari~d forms of invidious persecution
against aggregations of humanity"). .i

94 In re Acosta, A-23159781, 1985 BI" LEXIS 2, at *53-54 (BI"" Mar. 1,

1985)-".~5 Id. at *54 (emphasis added). See als Lwin v. INS, 144 F.3d 505 (7th

Cir. 1998) (using Acosta standard); Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993)

(Acosta standard); Anenah-Firempong v. I S, 766 F.2d 621 (lst Ciir. 1985)

(Acosta standard). But see Sanchez- Trujillo, 01 F .2d at 1576 (citations omitted)
(defining particular social group as "a col ection of people closely affiliated

with each other, who are actuated by som common impulse or intl~rest. Of

central concern is the existence of a volunta associational relationship among
the purported members, which imparts so e common characteristil: that is

fundamental to their identity as a member of hat discrete social group").
96 In re Toboso-Alfonso, A-23220644, 1990 B'A LEX'S 23, at *2 (BIA

Mar. 12, 1990).
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Toboso-Alfonso decision was a precedent decision.97 Tobo,so-
Alfonso came to the United States in 1980 along with thousand~; of
other Cubans in the Mariel Boat lift.98 He applied for asylum in
1985 in response to the federal govem~ent's attempt to remove
him from the United States.99 At his hearing, Toboso-Alfonso

"testified that there is a municipal office within the Cuban

government which registers and maintains files on all
homosexuals."IOO He also testified that from 1967 to 1980, he
received notices every two or three months that addressed him as
"Fidel Arrnando Toboso, homosexual" and which compelled him
to appear at a hearing. 101 "Each hearing' consisted of a physical

examination followed by questions concerning the applicant's sex
life and sexual partners."IO2 Although these hearings w(~re

primarily health-related, Toboso-Alfonso :testified that the .Rolice
often detained him for a few days without being charged.1 3 The

court held that "[t]he government's actions against him were not in

response to specific conduct on his part ( e.g., for engaging in

homosexual acts); rather, they resulted simply from his status as a

homosexual."IO4 He testified that this status landed him in a
"forced labor camp for sixty days," that at the time of the Mariel

Boat lift, he was given a choice between leaving Cuba for the

United States or spending "four years in the penitentiary for being
a homosexual," and that on the day of his: assigned departure, his

"neighbors threw eggs and tomatoes at him."lo5 The Immigration
and Naturalization Service argued that

"socially deviated behavior, i.e. homosexual activity is not a
basis for finding a social group within the contemplation of the

Act" and that such a conclusion "would be tantamount to

awarding discretionary relief to those involved in behavior that

97
See In re Toboso-AIfonso. Off. Att'y. Gen., G>rder No.1895-94 (June 16,

1994).
98 Toboso-Alfonso, 1990 BIA LEXIS 23, at *2

99 Id.

100 Id. at *4.

101 Id.

102 Id.

103 Id.

104 Id. at *4-5

105 Id. *5-6
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is not only socially deviant in nature, but in violation of the

laws or regulations of the country as ~ell."lo6

In rejecting the INS' argument, the BIA concluded that "[t]he
applicant's testimony and evidence. ..do not reflect that it was
specific activity that resulted in the overnmental actions ,~gainst
him in Cuba, [but] it was his ha ing the status of being a
homosexual."107 The BIA further co cluded that there was "no
evidence or allegation" that the Cu an government's threat to
imprison him for four years if he re sed to leave "resulte,d from
any specific acts."108 Instead, the BIA oncluded that "rather than a
penalty for misconduct, this action re ulted from the government's
desire that all homosexuals be forced o leave their homeland" and
that "[t]his is not simply a case invol ing the enforcement of laws
against particular homosexual acts."l 9 Since the Toboso-}tlfonso

decision, hundreds of homosexuals h ve been granted asylum as
members ofa "particular social group. 1110

Several troubling questions a ise in the context of a
homosexual's application for asylum. What is persecution? When
does prosecution cross the line and ecome persecution? :Should
we grant asylum to people fleeing ha sh prosecution for engaging
in homosexual behavior, when such behavior is illegal in many
parts of the United States and, eve when legal, is con~)idered
morally corrupt behavior by much f the American population?
Can homosexuals or a subset of homosexuals constitute a
"particular social group" for refugee a d asylum purposes? If so, is

1061d. at *8.
107 Id. The question of whether the status of being homos(~xual is

"immutable" for purposes of whether homose uals could constitute "a particular

social group" was not an issue before the Boa d of Immigration Appeals because

"the Service ha[d] not challenged the i migration judge's finding that

homosexuality is an 'immutable' characteristi ." Id. at *9.
1081d. at *10.
109 Id. The dissent seemed to disagree, s ating that "[t]he applicant testified

that he has been a practicing homosexual since he was 9 years old. The

government apparently became aware of thi fact in 1967 as he was put on a
government register that year." Id. at * 10 (Va ca, B.M., dissenting).

110 See Hammond, supra note 68, at 118 (reporting that "[a]ccording to the

International Gay and Lesbian Human Rights Commission, the U.S. has granted

asylum to about 300 gays and lesbians since 1994").
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the group formed by a common drientation (sexual attraction to
I

someone of the same sex) or behavipr (sexually living out the same
sex attraction)? Is this orientation or behavior/lived identity

something that members of the group "cannot change" or is it
something that they "should not be required to change be{:ause it is

fundamental to their individual identities or consciences[?]"111
In resolving these questions, the Toboso-AIfonso opinion is

narrowly and carefully drawn. Unfortunately, later decisions are
mired in obfuscation and ambiguity. Assuming arguendo that1
persons with a disfavored sexual, orientation can constitute a

"particular social group" within the meaning of the asylum law,
and assuming arguendo that a four-year prison term based on

orientation can constitute persecution, the Toboso-AIfonso decision
is a fairly modest attempt to prqtect an at-risk member of a

disfavored group. The BIA made it clear that the purported

persecution/prosecution was based on the asylum applicant's
orientation and not his behavior: "He testified that it was a criminal
offense in Cuba simply to be a homqsexual." 112

Toboso-AIfonso, as written, is a narrow decision granting
humanitarian relief to an individuall who was being picked on by
his government in a harsh manner merely because the go,'emment

did not like a facet of his being. ;The Toboso-AIfonso opinion,

while progressively opening asylum to a new group of asylum
seekers, is not inconsistent with tJhe Supreme Court's case in
Bowers v. Hardwick in which the Gourt said that the people of a

state, acting through their legislature~, could make "moral choices"
by imposing criminal sanctions on! homosexual conduct.113 This

opinion also does not purport to declare a winner in what Justice
Scalia refers to as a "Kulturkampf. " 114 It does not decide that

"opposition to homosexuality is as reprehensible as ra,cial and
religious bias. " 115 It does not declare that a "millennia of moral

III Hernandez-Montiel v. INS, 225 F.3d 1084, 1092 (9th Cir. 2000)

(quoting In re Acosta, A-23159781, 1985 BIA LEXIS 2, at *54 (BIA ~,1ar. I,

1985)). !
112 Tobonso-A/fonso, 1990 BIA LEXISI23, at *4.

I'J Seegenerally Bowers v. Hardwick, 478 U.S. 186, 192-95 (1986).
114 See Romer v. Evans, 517 U .S. 620, 636 ( 1996) (Scalia, J., dissenting)

1151d.
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teaching" 116 is morally repugnant or irrelevant in poslt-modem

America. This opinion merely sa s that the United St.ates will
provide refuge pursuant to our sta tory and treaty obligations to
those who are singled out and signi cantly harmed simply' because
ofa facet of their being.

Later cases and most of the a ademic commentary blur the
distinction between orientation an behavior, being and doing,
with some suggesting that foreign laws prohibiting homosexual
behavior and foreign-govem ent attempts to "treat"
homosexuality as a disorder are ta tamount to persecution. This
literature also blurs the distinction etween traits or characteristics
that a person cannot change and th se traits and behaviors that a
person "'should not be required to change"' because, in the
normative determination of the co rt or the writer, the Itraits are
"'[so] fundamental to their individu I identities or consciences."'117

A good example is Hernandez- on tiel v. INS, which held that
"gay men with female sexual ide tities in Mexico" coJmprise a
particular social group for asylu purposes.118 The testimony,
which the Immigration Judge dete ined to be credible, showed
that Hemandez-Montiel "began essing and behaving as a
woman" at the age of 12.119 He w reprimanded by "faJmily and
school officials," prevented from "attending a school dance
because of the way he was dresse ," expelled from school, and
kicked out of his parent's house.120 In addition to being harassed
by the police, he was twice sexually assaulted by police officers. 121

Hemandez-Montiel's sister enrolle him in a program "ltO 'cure'
his sexual orientation by altering his female appeararlce. The

116 Hardwick, 478 U.S. at 197.

117 Hernandez-Montiel v. INS, 225 F.3d 1083, 1092 (9th Cir. 2000)

(quoting In re Acosta, A-23159781, 1985 IA LEXIS 2, at *54 (BIA Mar. I,

1985».
118 Id. at 1094. In this case, the Nint Circuit concluded that "the record

compels a finding that he is entitled to asyl m and withholding of deportation,"

reversing the Board of Immigration Appeal, which had upheld the immigration
judge's denial of asylum and withholding o deportation. Id. at 1087.

1191d. at 1087.
120 Id. at 1088.

121 Id. At the age of 14, he was for ed to perfonn oral sex OIr1 a police

officer and two weeks later he was anally ra ed at gun point by an officer. Id.
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I
program staff cut his hair and nails, and forced him to stop ta~~ing
female hormones."122

The Ninth Circuit concluded that the assaults by the police
officers constituted persecution.123 I will not quibble with the
finding that these were despicable horrors perpetrated on a
defenseless young boy at the hands of state law enforcement. But,
sympathetic facts do not necessarily mean someone is entitled to
asylum. To obtain a favorable asylum ruling, the persecution ha:s to
be on one of the five enumerated grounds: "race, religion,

nationality , membership in a particular social group, or political
opinion[.]"124 In dismissing Hemandez-Montiel's appeal from the
immigration judge's denial of the asylum application, the E~IA
concluded that Hemandez-Montiel waS not a member of a
"particular social group" because he "failed to show that 'his
decision to dress as a female was an immutable characteristic."'125

The Ninth Circuit disagreed with the BIA's characterization of
the particular social group and the immutability of the
characteristics defining that group. Modifying its earlier
understanding, the court held that " , a particular social group' is

one united by a voluntary associatioh, including a fornler
association, or by an innate characteristic that is so fundamental to
the identities or consciences of its members that members either
cannot or should not be required to change it."126 Instead of
following Toboso-Alfonso and holding that Hemandez-Montiel
was persecuted because of his orientation, the court concluded that
he had been persecuted "because of his outward manifestations of
his sexual orientation." 127 In other words, the court concluded that

he was assaulted on account of his behav~or or his actions. Based
on this conclusion, is he eligible for asylum?

122 Id. I

123 Id. at 1097. The court explained as followk: "Because we find that the

two sexual assaults and accompanying police harassment constitute persecution,

we need not examine Geovanni's additional claims that his expulsion from

school, random stops by the police, and the knife assault by the group constittlte

persecution, individually and cumulatively." Id. at 1098 n.9.
1248 U.S.C. § 1101(a)(42)(A) (2000).
125 Hernandez-Montiel. 225 F .3d at 1089-1090. See In re Acosta, A-

23159781, 1985 BIA LEXIS 2, at *53-54 (BIA Mar~ 1, 1985).
126 Hernandez-Montiel. 225 F.3d at 1093 (emphasis added).

1271d. at 1096. ,
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Many people throughout the worldl suffer horribly with tacts
as or more sympathetic than those of Hernandez-Montiel. Among

them, some suffer because of the deliberate or neglectful use and
abuse of power. Many families suffer the threat of violence and/or

economic catastrophe b,ecause of civil Wlar raging all around them.
Others suffer economic privation on a scale unimaginable in the
United States, sometimes because or the corruption and/or

inefficiency of their leaders. Others suffler at the hands of ten-ible
police abuse and/or oppressive and harsh regimes. The vast
majority of those who suffer in this world are not eligible for

asylum in the United States.128 Even :most people who sulffer
sexual assault at the hands of abusive police officers are not

eligible for asylum. These victims of abuse are eligible for asylum
only if they are targeted by the poliae because of their r;ace,

religion, nationality, political opinion, or "membership in a
particular social group." Hemandez-Montiel was not even arguably

persecuted on any of the first four enumerated grounds.

Despite the detestable nature of the assaults, he is only eligible
for asylum if he was persecuted "on account or' his member~;hip

128 See, e.g., STEPHEN H. LEGOMSKY, IMMIGRATION AND REFUGEE IJAW

AND POLICY 849 (3d ed. 2002) Stephen Legomsky provides that

[a]s of January I, 2001, there were approximately 12,000,000

"refugees" in the world. ...That figure, however, includes only those

who meet the technical definition of "refugee" ...Among other

things, the "refugee definition" excludes the approximately 20-25

million "internally displaced" persons who have been driven from

their homes but are still within their countries of origin. The political

will to accept either the ethnic diversity or the economic costs of

resettlement often withers even as the need for greater compassion

increases.
Id. (citations omitted). See also INS v. Elias-Zacarias, 502 U.S. 478 (1992);

Karen Musalo, Swords into Ploughshares: Why the United States Should

Provide Refuge to Young Men Who Refuse to Bear Arms for Reasons of

Conscience, 26 SAN DIEGO L. REv. 849,851-52 (1989) (advocating asylum for

conscientious objectors); Acosta, 1985 BIA LEXIS at *2; Aristide R. Zolberg et

al., Escape From Violence: Conflict and the Refugee Crisis in the Developing
World, in ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND CITIZENSHIP:

PROCESS AND POLICY 990-91 ( 4th ed. 1998) (condemning our asylum and

refugee system, which protects activists who contribute to conflict and violence
and dissenters "who. ..are singled out for violent action," but which does not

protect the innocent victims who "are randomly caught in the cross fire or are

exposed to generalized social violence").
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"in a particular social group." In other wor s, Hemandez-Montiel
could only be asylum-eligible if he shared ith others an "innate
characteristic that is so fundamental t [his] identit[y] or
conscience[] ...that [he] either cannot or s ould not be required
to change it:"1~9 Since a person certainly ca- change the "outward

manifestations of his sexual orientation,"13o he court's ruling that
Hemandez-Montiel was persecuted on acco nt of his membership
in a particular social group "composed of ay men with female
sexual identities in Mexico"131 had to be based solely on the
conclusion that he should not be required to change his behavior or
the "outward manifestations ofhis sexual ori ntation."132

In concluding that Hemandez-Montiel "s ould not be required
to change his sexual orientation or identity , " I 3 the court went into

elaborate detail about the importance of o e's sexual identity,
including the outward manifestation of that identity , suggesting,
albeit in an ambiguous way, that each of us hould be free to live
out those identities without interference fro the oppressive state.
The court's stated logic can be summarized as "since A and B, then
C."

!
A. "Sexual identity is inherent to one's

~ ery identity as a
person."134 It is "immutable" and "fund mental to one's

identity."135 !

129 Hernandez-Montiel, 225 F.3d at 1093 (emLhasis added) (citations

omitted). r
130 See, e.g., id. at 1096. The court stated that "[b ecause we conclude that

[Hemandez-Montiel] should not be required to change his sexual orientation or
identity, we need not address whether [Hemandez-Mon iel] could change them."
Id. at 1095. Common sense, however, tells us that emandez-Montiel could

change the outward manifestations of his orientation o identity .Societal living
almost by definition requires each of us to keep certa n behaviors in check to

conform to certain expected community standards.

1311d. at 1094.
1321d. at 1096.

1331d. at 1094
134 Id. at 1093 (citing ALFRED KINSEY ET AL., S XUAL BEHAVIOR IN THE

HUMAN MALE, in CASES AND MATERIALS ON SEXUA ORIENTATION AND THE

LAW I, 7 (William B. Rubenstein ed., 2d ed. 1997). insey's work has been

severely criticized and the credibility of his work ser ously undermined. See,
e.g., EDWARD 0. LAUMANN ET AL., THE SOCIAL oRGA IZATION OF SEXUALITY
287-90 (1994) (debunks Kinsey's conclusion on he percentage of the

population engaging in homosexual conduct); JUDIT ~ R.. REISMAN ET AL..
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B. Hernandez-Montiel's "female sexual identity must be

fundamental, or he would not have suff~red this persecution

and would have changed years ago."\36 I

c. Therefore, he "should not be required ~o change his sexual

orientation oridentity."\37 I

Conclusion I!CI! follows from I! A I! andi 1!8,1! however, only if

the court has already made an unstate~ a priori nonnative

detennination (let's call it 'X') that it is legitimate for a male to act

out female sexual tendencies in a homosexual lifestyle. The court's

actual logic can be summarized as, I!since 1X and A and B, then

C.1!138

To expose this unstated X factor, let us pypothetically shift the
facts from a particular social group comprised of "gay men with

female sexual identities" to a particular social group comprised of

"men with sexual appetites for prepubesceht boys." The analysis

flows as follows: I

A. "Sexual identity is inherent to one's! very identity as a

person."!39 It is "immutable" and "funpamental to one's

identity .,,140 "[P]edophilia is a distinct! sexual orientation
marked by persistent, sometimes exclqsive, attraction to

prepubescent children."14!
B. These sexual appetites must be fundamental to the

pedophile's identity or he "would have changed years ago"!42

KINSEY, SEX AND FRAUD: THE INDOCTRINATION OF I PEOPLE (J. Gordon Muir

& John H. Court eds. 1990) (discrediting Kinsey' work); A. Dean Byrd &,

Stony Olsen, Homosexua/ity: Innate and Immutabl ?, 14 REGENT U. L. REv.

383, 413-15 (2002) (same).
135 Hernandez-Montie/, 225 F.3d at 1093.

1361d. at 1095.

1371d. at 1094
138 See general/y John Cloud et al., Pe-do-phi/-i4. TIME, Apr. 29, 2002, at

42
139 Hernandez-Montie/, 225 F.3d at 1093.

1140 Id. at 1094.

141 See Cloud, supra note 138, at 42 (quoting "Dr. Fred Berlin, a Johru

Hopkins University professor who founded the Natidnallnstitute for the Study

Prevention and Treatment of Sexual Trauma in Baltimore, Md.").
142 Hernandez-Montie/, 225 F.3d at 1095.
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I
rather than suffer SO much publiCi hostility, ostracism, and
punishment for his behavior. 143 !

C. Therefore, he "should not be re~uired to change his sexual
orientation or identity ." 144

Wait! Is this "C" really the condllusion we, as a society, are
prepared to make? Of course not, at least not in 2002.145 Our real
answer will be "even if we determine that he cannot change his
attraction, we conclude as a society that he, in this instance, MUST
change his behavior or suffer severe consequences."

Why this conclusion? Because, as a society , we have made an
a priori judgment "X" concluding that such behavior (acting out of
this particular identity) is morally and legally illegitimate and
reprehensible. In other words, with pedophiles we have concluded
that "despite A and B, we reject the parallel conclusion C because
ofX."

The United States and the global community have recognized
that "religion" and "political opinion" are marks of an individual's
identity that the person should not have to change to fit the
common opinion of society or the desires of a tyrant. These aspects
of the human personality, which often involve an oul:ward
manifestation of the religious or political orientation, have been
singled out for specific protection through the asylum law~; and
treaty obligations. With respect to both religion and political
opinion, the world has come to a consensus "X. " Religion and

political opinion have been bracket~d for protection ag:ainst
abusive governments. :

The United States and the glob~1 community have not,
however, fom1ed a consensus that the outward manifestations
(sexual conduct and beyond)146 of a homosexual orientation ought
to be protected by law generally and, in particular, by asylum and

143 "Even SO much as clicking on a Web site featuring child pornography

could result in a jail sentence of up to five years in the United Kingdom." Peter

Wilkinson, Child Porn: Even surfing can meanjail, CNN.com, Jan. 13, 2003, at
www .cnn.com/2003/WORLD/europe/0 1/13/uk.pornlaw/index.html (last visited

Feb. 20, 2003).
144 Hernandez-Montiel, 225 F .3d at 1095. ,

145 But see Rind et al., supra note 2, at' 46-47 (suggesting that many

children are not harmed by sexual encounters with adults).
146 See Hernandez-Montiel, 225 F.3d at 1093.
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refugee law. The Hernandez-U ntiel court, how(:ver ,
presumptively and with little respe t for deliberative :self-
governance, imposes its own views on ociety. The court agrees,
implicitly, with a Gennan Administrati e court, which held that
since "homosexuality is not a mere preference, restricting a
homosexual asylum seeker to a hidden and inconspicuous lij[e is
similar to requiring a person to hide nd deny his/her religious
beliefs or change his/her skin color."147

Hernandez-Montiel and other c ses like itl48 blur the
distinction between orientation and be avior, between being and
doing, and between traits that someone cannot change and traits
that the court thinks are so fundamental that the person shoulld be
able to act on them. Unlike the BIA's rat er circumspect opinion in
Toboso-Alfonso, the Ninth Circuit s acting in a malt1ner
inconsistent with the Supreme Court's holding in Bower,s v.
Hardwick. Its decision suggests that wh t Justice Scalia termled a
Kulturkampf is over, and attempts "to reserve traditional sexual
mores" constitute nothing but a "'ba e ...desire to h(lnn ,

homosexuals."149 As the precedents m unt, this assumption will
grow commonplace in our culture, maki g the case for preserving
traditional sexual mores-including traditional notions of

marriage-sound foreign, antiquated, an even offensive. Because
this case for a new public ethic is bei g made on the basi:s of
unstated assumptions and in a forum th t is more likely than not
devoid of a voice defending tradition, th foundational questiollls of
who or what is the human person, what is the nature and puf})ose
of human sexuality , and what is the na re of the family unit go

unexplored.

147 See Henes, supra note 24, at 384.

148 See generally Pitcherskaia v. INS, 118 F 3d 641 (9th Cir. 1997).
149 See generally Romer v. Evans, 517 U. .620, 636 (1996) (Scali:a, J.,

dissenting). Muddying the waters in asylum cas s like Hernandez-Montiel are
the abusive tactics of governmental officials like the rapists among the ranks of

the Mexican police. However, it is clear from the Ninth Circuit's language that it

rejects the notion that these lifestyle choices oug t to be "disfavored." The ~~inth
Circuit's job was simply made easier by the aby mal behavior of some foreign

government officials, allowing the Ninth Circ it to use sympathetic facts to
mask a weak legal analysis.
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v. CONCLUSION

To return to our topic of immigration benefits for gay partners,
my thesis is in the near future, any direct frontal assault ( either in
the courts or in the legislature) on the immigration scheme that

gives benefits to married heterosexuals based on the marriage but
does not extend benefits to homosexual' partners will be

unsuccessful. But, I suggest that we ought to watch the periphery .
Over time, the asylum cases can lead to a gen~ral undermining of

the marriage rules in immigration law because a body of precedent

accepting and protective of the homosexual lifestyle will have been
built up in a plethora of cases with very sympathetic facts.

Homosexuality presents some unique tensions in our society
and in our concepts of equality and liberty .SoJiety will extend the
basic protections required by a common' humanity (police

protection, for example) to homosexuals. It wil~ most likely extend
basic levels of non-discrimination (banning work-place

discrimination based on orientation) to homosexuals. But, will it or
should it extend the right to privacy to homosexuals for the

purpose of protecting (or, merely tolerating) homosexual sexual

activity? Will it or should it extend "marriage'/ and "family" type

status to homosexual relationships, going beyond tolerance to

societal acceptance? As I have suggested, at the ,heart of this debate

are very significant and profoundly public questions about the

nature of the human person, the nature of human sexuality , and the

nature of the family unit and its place in the larger society.

Those who advocate amending our laws t~ treat homosexual
partners as the functional equivalent of married couples for
immigration purposes and those who advocate I granting refuge to

active homosexuals seek to overturn a "~illennia of moral

teaching."15o In coming to their conclusions, these advocates have
unstated answers to the foundational questions of what it means to
be human, what are the legitimate purposes of sexual relations, and
what is the nature of family. Instead of mak~ng their argument

explicitly from first principles, they often assume the rightness of
their position and sometimes attack their opponents ad hominem .

Hardwick, 478 U.S 186, 197
I~{) Bowers v

concurring).

1986) (Burger, (
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Rather than arguing from first principles and attempting to make a

reasoned case for throwing off the ancient regime, some

commentators assume a moral equivalency between hom()sexual
sex/relationships and heterosexual sex/relationships, labeling the
opponents of the new morality as" homophobic.151 Although I am
not overly optimistic, I am cautiously hopeful that in the future,

some courts will not presume to declare a winner to the

Kulturkampf, thereby allowing "we the people" to continue
exploring these issues in the school of deliberative self-
governance. 152 I am also cautiously hopeful that those arguing for

the new morality in the immigration context will make explicit the

first principles that form the foundation of their positions and that

both sides in this heated debate will gain the "moral education and
stimulus that come from fighting the question out in the ordinary

way."153 :

151 See e.g., Hargis, supra note 29, at 215 (DOMA "was passe,d as a

(homophobic) response" and it sends a "messa~e of intolerance"); McGoldrick,

supra note 23, at 225 ("homophobia is at the root"; "one will certainly encounter
homophobia"; "the court's homophobia"); Sharlnon Minter, Sodomy and Public

Morality Offenses Under u.s. Immigration Law: Penalizing Lesbian and Gay

Identity, 26 CORNELL INT'L. L.J. 771,772 (1993) ("homophobic bias of U.S.

immi,ration law"). "
52 See LEARNED HAND, THE BILL OF RIGHTS 73 ( 1958) ("For myself it

would be most irksome to be ruled by a bevy of Platonic Guardians, evc~n if I

knew how to choose them, which I assuredly qo not. If they were in charge, I

should miss the stimulus of living in a s@ciety where I have, at least

theoretically, some part in the direction of public affairs."); JAMES BRJlDLEY

THA YER, JOHN MARSHALL 106-07 ( 1901 ). James Thayer provides that
the exercise of [judicial review ], even when unavoidable, is always

attended with a serious evil, namely, that the correction of legislative'
mistakes comes from the outside, and the people thus lose the

political experience, and the moral education and stimulus that come

from fighting the question out in the ordInary way, and correcting

their own errors. ..[Judicial review] deaden[s] [our] sense of moral
I

responsibility. I

Id. See generally Michael A. Scaperlanda, rn Defen~.e of Representative

Democracy, 54 OKLA. L. REV. 38 (2001) (respbnding to Erwin Chemerinsky,

Getting Beyond Formalism in Con,\,titutional\ Law: Constitutional TJ7eor:y
Matters, 54 OKLA. L. REV. I (2001»).

\153
See THA YER, ,\,upra note 152, at 106.


